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1.  Aforesaid appeal by assessee for Assessment Year (AY) 2017-18
arises out of the order of learned Commissioner of Income Tax
(Appeals), National Faceless Appeal Centre (NFAC), Delhi [CIT(A)]
dated 27-07-2023 in the matter of an assessment framed by Ld.
Assessing Officer [AO] u/s. 143(3) of the Act on 26-12-2019. The
grievance of the assessee is confirmation of addition of Rs.236.85 Lacs.
The assessee is also aggrieved by non-grant of TDS credit. Having
heard rival submissions, the appeal is disposed-off as under.



2. It transpired that the assessee acted as Power Agent for one
Sivakumar and sold his property wherein the PAN of the assessee was
provided. Accordingly, TDS was deducted for Rs.6.30 Lacs against the
assessee and the same was claimed by the assessee. It also transpired
that the assessee along with one Swathi Priya entered into marketing
agreement with Sivakumar whose property was under litigation and he
was unable to sell it. As per the agreement, the assessee received
commission of Rs.236.85 Lacs. After claiming expenditure, the income of
Rs.113.73 Lacs which offered as business income. However, Ld. AO
noted that the marketing agreement was unregistered agreement and it
was made on 06.02.2017 whereas the registered sale deed was
executed on 31.01.2017. Rejecting assessee’ submissions, Ld. AO held
that sale consideration of Rs.630 Lacs would be assessable in the hands
of the assessee as capital gains. Since the market value of property as
per sale deed was Rs.941.76 Lacs, the same was brought to tax.
Pertinently, the business income as offered by the assessee was not
disturbed.

3. The Ld. CIT(A), considering the judgment of Additional District
Munsif, Alandur order dated 06-04-2016 in O.S. 740/2015 in the case of
Shri S. Sivakumar and ors., held that Shri S. Sivakumar was the owner
of the land. The land did not belong to the assessee. Therefore, capital
gains were to be assessed in the hands of land owner. The entire
commission of Rs.236.85 Lacs was to be taxed in the hands of the
assessee. It was also held that only Shri S. Sivakumar would be entitled
for credit of TDS as mandated by the provisions of Sec.199. Aggrieved,
the assessee is in further appeal before us.



4 We find the dispute to be in a very narrow compass. The assessee
is aggrieved by addition of gross commission. The Ld. AR submitted that
commission income was already offered as business income. This being
the case, the expenditure incurred to earn the same, as per applicable
provisions governing computation of business income, would be
allowable to the assessee. The Ld. CIT(A) is directed to verify and re-
adjudicate this issue. So far as the claim of TDS credit is concerned, we
find that the TDS has been deducted against the PAN of the assessee. It
is not clear as to whether this credit has been claimed by the original
owner or not. In our considered opinion, the credit has to be allowed
once. Therefore, we remit this issue also to the file of Ld. CIT(A) for
verification and re-examination. The assessee is directed to provide the
requisite details and substantiate its case.

5.  The appeal stand allowed for statistical purposes.

Order pronounced in open court on 08" April, 2024.
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